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EDITORIAL NOTES. 


lr 1s the practice in the office of the Secretary of State to im- 
pose a tax of twenty dollars on the filing of a certificate by any 
corporation of an increase in the number of its directors, and to 
refuse to file the certificate until the tax is paid. The authority 
for this is claimed to be the second section of the supplement of 
March 5, 1883 to the Corporation act. Supp. Rev. 149. 

The section declares, that upon filing an amended certificate of 
incorporation or organization, or certificate consolidating compa- 
nies into one corporation, there shall be paid to the Secretary of 
State, for the use of the state, the sum of twenty dollars. 

The Secretary of State, in giving his reasons for imposing the tax 
in a recent case, in which a protest was made against it, said: ‘‘ I 
have uniformly held, that all certificates concerning corporations, 
filed subsequently to the original, were amended or supplementary 
certificates and subject to the tax of $20, except as otherwise pro- 
vided, and in this ruling, I have the warrant of the advice 
of the Attorney-General. Moreover, it seems to me entirely 
reasonable that every certificate varying, altering, or in any way 
changing the original should be considered amendatory thereof.”’ 

This ruling is all very good in the abstract, but it does not seem 
to apply to the particular case of a certificate of an increase in the 
number of directors, for this does not vary, alter or in any way 
change the original certificate of incorporation, and is not supple- 
mentary thereto. The certificate of organization says nothing 
about the number of directors. The number is fixed afterwards by 
resolution or by-laws, and a list is filed with the Secretary of State 
and on this no taxis imposed, and there seems to be no reason why 
a statement of a change in this list or in the number of the names 
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in it should be considered an amendment of the certificate of 
organization. The increase in the number of directors is provided 
for in the same act, as the increase of the capital stock—that of 
March 9, 1877, as amended April 14, 1886, Supp. Rev. 153. But the 
act of 1883 makes special provision for a tax on filing a certificate of 
the increase of capital stock, and does not mention the increase in 
the number of directors. It provides fora tax on filing three kinds 
of certificates—of an amendment to the certificate of organization, 
of the consolidation of companies, and of the increase of the capital 
stock. The increase of directors is not specially mentioned, and it 
is not an amendment or even a supplement to the certificate of 
incorporation and is therefore not taxable. 

The amount of the tax in each case is small, and the companies 
pay it rather than suffer the delay and expense of a contest, but 
the amount diverted in this way from the treasuries of the corpora- 
tions to that of the state is considerable. 


In Bartlett v. Keim, et al., Receivers, 13 Atl. Rep. 7, the New 
Jersey Supreme Court at the last term held, that the act of March 
25, 1881, limiting to two years the time within which action must 
be brought for injuries to persons caused by any wrongful act of a 
a railroad company applies to actions against the receivers of such 
companies. The chief justice describes the relation of a receiver 
to the company and to the public, and discusses the nature of an 
action against a receiver. He says: ‘‘ These suits against receivers 
are anomalous in their nature; they are in fact creatures of the 
court of equity, and are not to be assimilated in all respects to any 
of the ordinary procedures know to the courts of common law. 
In that case, if a judgment should be obtained, it would not con- 
stitute a lien on the property of either the nominal or real defend- 
ant. It would not be enforced by execution. In short, the action 
is simply the means adopted by the Court of Chancery to ascer- 
tain whether the plaintiff has a cause of action, and, if so, the 
amount of damages which have accrued. The receiver, within 
the sphere of his functions represents the company. By virtue of 
such a relationship he exercises all its necessary franchises ; and, 
in my opinion, he is its agent appointed, not by the corporate 
body itself, but by the law for certain ends of its own. It is the 
corporation that ultimately reaps the benefit of his services.”’ He 
‘said that the employes of the receiver must be regarded as the 
employes of the company, and that it was on this ground that the 
property of the company was held responsible for their acts, and 
he held that, since the company is the real defendant in the action 
it is entitled to all the defenses that it might have had, if it had 
appeared in its own person. As to the objection that the receivers 
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might be and were in this case non-residents of the state, he said, 
that the Court of Chancery in making the order giving leave to 
sue would also provide that the receiver should enter an appear- 
ance in the action. 

This opinion as to the nature and effect of an action against a 
receiver is in accordance with the views of the Court of Errors in 
Atl. Rep. 188 . It was held in that case that contracts made by a 
Vanderbilt and Hopkins v. Little receiver, at the last term, 12 
receiver bind him, not personally, but as the representative of the 
trust, and redress for their breach is to be accorded out of the fund 
even though it has passed in the hands of a new receiver, who is a 
stranger to the contract. And the fact that the defendant did not 
himself make the contract, will not be allowed to be setup asa 
defense. The court will either grant relief itself or permit a suit 
at law, with directions not to set up this defense. The receiver is 
regarded as a representative of the fund, and the relief is granted 
against the fund without regard to a change in the receivers. 


THE opinion of Vice-Chancellor Bird in Lomerson v. Johnson, 
Feb. 23, 1888, 13 Atl. Rep. 8, contains a good discussion of the 
authorities on duress in obtaining the execution of a paper by 
means of threats of arresting a husband or near relative, and is 
followed by a note by the reporter on the same subject. The case 
decides that a mortgage made and duly acknowledged by a mar- 
ried woman with her husband, to secure a pre-existing debt of the 
latter, is good without any new consideration, but that such a mort- 
gage made under just apprehension, induced by the mortgagee, 
that he would have her husband arrested for embezzlement was 
made under presure, and could not be enforced against her estate. 
He distinguished Wright v. Remington, 41 N. J. L., (12 Vr.) 48, 
where it was held that a threat of a husband to poison himself 
if his wife did not sign a note as surety for him, did not amount to 
duress and was no defence to an action on the note which was 
made in Illinois, and he quoted, as a case directly in point, the 
judgment of Lord Westbury in Williams v. Bangley L. R., 
1H. L. 200. He concludes that pressure that does not amount to 
duress at common law, may be considered in equity, as sufficient 
to set aside or resist a contract whenever a contract is procured by 
such influences as overcome the free agency of the contracting 
party, whether parent or child, husband or wife, such influence 
afford an equitable defense. 

On this subject it would have been enough to say that a mort- 
gage without consideration is good, and that the cases cited by the 
complainant’s counsel were cases on executory contracts, but the 
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Vice-Chancellor says he thinks no distinct consideration has been 
made requisite in such cases in this state, and cites Merchant v. 
Thompson, 34 N. J. Eq. (7 Stew.) 73; Campbell v. Tompkins, 32 
N. J. Eq., (5 Stew.) 170; Galway v. Fullerton, 17 N. J. Eq., (2 
C. E. G.) 389, and Armstrong v. Ross. 20 N. J. Eq. (5 Stew.) 118. 

We cannot leave this case without expressing regret that this 
and many other opinions of the learned Vice-Chancellor are not 
more carefully revised before they are published in the reports. 
Such a sentence as the following would have been made clearer 
and simpler if it had been looked over with a view to its being 
printed. ‘*The case of Remington v. Wright, supra, is not in 
conflict with the views of the learned judge expressed in the cases 
cited otherwise than is so frequently the conflict between cases at 
law and in equity, which conflict is the principal seat or throne of 
equity.” 





Finlay v. Chirney, et al., Hzrs., 30 Q. B. D. 494, decided in the 
English Court of Appeal, Feb. 15, 1888, is a very interesting dis- 
cussion of the doctrine of the survival of personal actions, and 
especially whether an action for breach of promise of marriage will 
survive against the personal representatives of the promisor. The 
defendants were the executors of one G. B. Chirney, and were sued 
in respect of a breach of promise of marriage by the testator. 
The plaintiff was non-suited, and on a motion for a new trial 
objection was taken that such an action would not lie against an 
executor. A new trial was ordered with leave to amend the plead- 
ings so as to allege special damages by reason of the breach of 
promise. The defendants appealed. Lord Esher, M. R., said: 
‘‘Three questions present themselves for our consideration : 
First, whether the action will lie without special damage ? 
Secondly, whether it will lie with special damage? and 
thirdly, whether, if special damage be proved, the action 
will lie only for the amount of such special damage, or 
whether it will lie for all the damages ordinarily given in actions 
for breach of promise of marriage? All these three formulas are r 
of great importance.”’ As to the first, he said he entertained no 
doubt whatever ; the authority of English law is overwhelming to 
the effect that no action for breach of promise of marriage can be 
brought by executors or will lie against them. The authority for 
this proposition consists in the fact that in Chamberlain vy. Wil- 
liamson, 2M. & 8. 408, it was decided that such an action would not 
lie at least at the suit of an administrator, and in the additional 
fact that there is no case to be found in the books where such 
an action has been maintained, either by executors as plaintiffs or 
against them asdefendants. ‘‘And besides authority, there is the 
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principle expressed in the maxim, actio personalis moritur cum 
persona,’ and he held that this maxim applied to such a case 
although it was an action founded upon contract. Referring to 
the law in America he said, all the American cases to which IL 
have been able to obtain access are clear upon the point. On the 
question of special damage, he said: ‘‘ But in the only English 
case on the subject, that of Chamberlain v. Williamson, there is 
an exception suggested to this rule, which is expressed in the 
words, ‘except there be special damage,’ and on looking at the 
American cases I find they say the same thing. I know, however, 
of no case in which special damage has been laid, and the action 
has been maintained, and there is no authority to enable us to 
decide how much a case should be dealt with.’’ He had grave 
doubts whether it would not be the wisest course to hold that 
even with special damage the action would not lie, but he only 
held that if there were a case in which there was such special 
damage as to support the action, the action would lie only for the 
special damage, and not for general damages also; the verdict 
must be confined to damage affecting the property of the plaintiff. 
Such special damage I think, ‘‘can only exist in cases where the 
plaintiff can show that besides the promise to marry, there was at 
the time of making the contract another promise affecting the per- 
sonal property of the one party or the other,’’ and forming part of 
the consideration for the other parties promise to marry. If such 
damages to property were within the contemplation of the parties 
according to the rule in Hadley v. Baxendale, 9 Ex. 341, an action 
would lie. 

The judgment of Lord Justice Bowen, as might have been 
expected of the learned translator of Virgil, contained an inter- 
esting discussion of the meaning and origin of the Latin maxim, 
‘‘actio personalis moritur cum persona.’ He said, ‘* The maxim 
is of some antiquity, but its origin is obscure and post-classical, 
unless, indeed, some very restricted sense is affixed to the word 
‘personalis, it is by no means true that a personal action always 
dies with the person. On the other hand, if the meaning of the 
maxim is to be limited, it is difficult to reconcile its phraseology 
with the ordinary classifications of ancient English law. Judges 
and text-writers, since the time of Queen Elizabeth have been in 
the habit of explaining upon fit occasions, that only actions 
ex delicto were within the operation of the principle,’’ and this 
proposition he says, ‘tas applied to modern times, is supported 
by abundance of authority, (1 Wms Saunders 240, Sollers v. Law- 
rence, Willes 413, atp. 421.) But it is inexact if taken as apply- 
ing to the older English law, under which actions based upon an 
obligation as a rule died with the person. ‘‘ The truth is that in 
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the earliest times of English law, survivival of actions was the rare 
exception, non-survival was the rule.’’ Besides he said, ‘* The line 
between actions of contract and actions of tort was not formerly so 
clearly defined as itis now. Actions of trespass were regarded as 
guasi penal actions and would naturally be held to die with the 
person, but the survival was also denied to other actions, and in 
Bracton’s time the general law was that an obligation was got rid 
of by the death of either of the contracting parties.”’ 

As to the action in the present case he said, ‘‘ That although 
in form contractual, it differs from other actions ex contractu in 
allowing damages to be given for a wrong, and he thought the 
best rule was to apply the general principles of the maxim, 
‘*actio personalis’’ to so much of the damages as are a remedy 
for the wrong, and to allow so much of the remedy to survive as 
seems to belong to the ordinary category of actions ex contractu.”’ 

He concurred with the Master of the Rolls. As to the damages 
asked for in this case the court held that the executor was not 
liable for the support of the woman as a single woman during 
the rest of her life, nor for the expenses of her wardrobe purchased 
for the wedding, since it appeared that this was only of sucha 
kind as would be useful to her in a state of single blessedness. 


THE BUILDING AND LOAN SOCIETY OF ABSECON v. ROBERT LEEDS, WILLIAM 
T. CARTER, JOSEPH NOTE AND MORRIS POWDERMAKER, 


(Court of Errors. March 7, 1888.) 


Promissory Note—Irregular endorse- Error to Atlantic Circuit Court. Suit on 
ment.—The signing of a non-negotiable note promissory note drawn,by Leeds, as maker, 
by a third party, while such note is inthe payable to the plaintiff. The note was not 
hands of the maker of it, does not, when by its terms negotiable. 


passed to the payee, import fer se any con- It appeared that while the maker of the note 
tract, on which a suit will lie held it, it was signed on the back by Note, 

The production of such a note, without Carter & Powdermaker ; there was no evie 
proof other than itself, will not sustain an dence showing in what capacity they did such 
action against such indorser; in such case act. So far as related to these three last 
the plaintiff, with respect to such indorsee, named defendants, the plaintiff was none 
must be nonsuited suited at the trial. 


Mr. Peter L. Voorhees for plaintiff in error. 

Mr. H. L. Slape for defendant. 

Beas_ey, C. J.: The only question in this case is whether 
a note, not negotiable, signed on its back by three persons 
prior to its passing to the payee, is evidence,'per se, of a contract 
by such indorsers. At the trial it was held that the note, standing 
alone, did not evidence what the agreement between these parties 
was, and consequently, with respect to these three indorsers, the 
plaintiff was nonsnited. 
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Over sixteen years ago this Court in the case of Chaddock v. 
Vanness, 35 N. J. L. (6 Vroom) 517, decided that the signature 
of a third person on the back of a negotiable note before it was put 
in circulation by the maker, neither expressed nor implied by its 
own intrinsic signification any contract whatever on the part of 
such indorsers. The indorsement in that case was treated asa 
signature in blank, over which could be written the real engage- 
ment of the party indorsing, which was to be proved by parole 
evidence. Parole evidence was held to be admissible to show what 
the agreement between the parties was: a result which could not 
have been sanctioned except on the ground that the writing itself did 
not manifest an agreement. If the note and the indorsement proved 
an agreement, it followed as a matter of course that parole evidence 
to show the mind of the parties would have been inadmissible. 

Nor was this decision a novelty in the jurisprudence of this 
State, for as far back as 1856 the Supreme Court had promulgated 
a similar adjudication in the case of Watkins v. Kirkpatrick, 26 
N. J. L., (2 Dutch.) 84, the same principle having been pre- 
viously asserted in the case of Crozer & Moore v. Chambers, 20 N, 
J. L., (Spencer) 256. And it was this long prevalence of the 
doctrine, that had a considerable and perhaps a decisive effect 
when the question finally arose in this court in the case referred to. 
Speaking as a member of this court on that occasion I can say that 
it did not then seem to me that the principle established was either 
politic or the logical deduction from the facts in proof. It seemed 
to me then as now that when a third person signs a note before it 
has been putincirculation by the maker, whether such signature be 
on its back or face, the writing should be construed as exhibiting 
his contract, which would have the effect of placing him as one of 
the makers of the instrument. Thisis the view taken by the courts 
of Massachusetts, and it has the signal advantage of reducing the 
transaction to the stable form of a definite, written contract, instead 
of, as in the present case, compelling the person who has taken the 
paper and loaned his money upon it, to prove the real character of 
the affair by oral testimony and generally by means of interested 
and hostile witnesses. But on the occasion referred to it seemed to 
me that the usage in question, and which had grown up under the 
sanction of the courts, was so firmly established that it could not 
properly be abrogated by judicial authority. That doctrine was 
then approved of by this court, and since then it has not seemed 
to me that the matter thus far was open to further discussion. 

Taking, then, this as an established premise, the only inquiry is 
whether the indorsement made in the present instance, being on a 
note not negotiable, affords a ground for discrimination. Sucha 
differentiation has been made in some instances by various courts, 
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but upon reflection, I am satisfied that the distinction thus drawn 
is too subtle to be safely acted upon. At best, it would take out of 
the rule a very limited class of cases, and would, consequently, 
have but a scant effect. Legal regulations affecting contracts and 
property should be plain and well defined, and it is obvious that 
exceptive cases have inevitably a marked tendency to perplex and 
confuse the rule. 

On the doctrine of stare decisis I think this judgment should be 
affirmed. 

Dixon, J. dissented. The following is an abstract of his opinion: 
The plaintiff in this case was non-suited on the ground that where 
a person, other than the payee, puts his name on the back of a note 
before its delivery to the payee, such signature alone is not in this 
State evidence of intention to be bound upon the note, but there 
must be further evidence of his intention to be bound, either as 
joint maker or endorser. I do not think the cases support this 
proposition. Stating and distinguishing Chaddock v. Vanness, 35 
N. J. L. (6 Vr.) 517, Watkins v. Kirkpatrick, 36 N. J. L. (2 
Dutch.) 84, and Hayden v. Weldon, 43 N. J. L. (14 Vr.) 128, 
I conclude that there is no decision which requires such a declara- 
tion of the law. There are dicta especially in Chaddock v. Van- 
ness. This dictum, in that case, is not supported by authority, 
except a dictum of Chief Justice Hornblower in Crozer & Moore v. 
Chambers. That this did not mean what is now contended for is 
plain by his subsequent utterance, for he went on to say: ‘‘In the 
absence of all evidence to the contrary, this legal presentation 
would be, that the party put his name on this note for the mere 
purpose of giving it the credit of his name as second endorser.’’ 
He held that the defendant did not, ipso facto, contract but author- 
ized the subsequent holder by delivery of the note to a bona fide 
holder to make him liable as second endorser. 

In the case of Good v. Martin, 95 U. 8. 90, the Supreme Court 
held that it was not erroneous to charge the jury that if the defen- 
dant without making any statement of his intention, in so doing 
wrote his name on the back of the note before its delivery to the 
payee he is presumed to have done so as the surety of the maker 
and to give him credit with the payee, and if such presumption is 
not rebutted by the evidence, he is liable on the note as maker; and 

_Hon. Justice Clifford said ‘‘ Decided cases, almost innumerable, 
affirm the rule that if one, not the promisee, indorses his name in 
blank on a promissory note, the law presumes that he intended to 
give it credit by becoming liable to pay it either as guarantor or as 
an original promisor.”’ 

Let any one try to account for the signature in any other way, 
and he is driven either to the very improbable conclusion that the 
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man put his name on the paper before the note was made, or the 
very absurd one that he put it there for amusement. 

I think this signature put upon the note before the delivery to 
the payee hasa meaning without any evidence, except of this fact, 
and that such a signature imparts a liability upon the note and 
that liability in this case is not that of second endorser, because 
the note is not negotiable, and it is not that of guarantor because 
that involves a special promise and consideration: but it is that of 
surety for the maker. 

The jury, at any rate, should have been allowed to infer that the 
name was signed as surety. If there was any evidence it should 
have been left to the jury. The only link left out of the chain 
of evidence was that the defendant was asked to sign, and 
I think that was inferable from the facts proved. Preparation 
makes probability and even a presumption of performance, as for 
example in the case of Banter v. State, 40 N. J. L. (11 Vr.) 495, 
Chief Justice Beasely held that evidence of the preparation of the 
accused to go to Camden with deceased, were competent evidence 
tending to prove that he was there at the time of the murder. 


HAT SWEAT MANUFACTURING COMPANY v. PORTER, CROFUT & HODGKINSON. 
(U.S. Circuit Court for the District of New Jersey, April 16, 1887.) 
Patents.—Zguity—/Jurisdiction—Injunc- license system and refuse themselves to pay 
tion.—Where the licensees of a patent who __ royalties on a bill filed for discovery, injunc- 
had covenanted not to dispute the validity tion and account, alleging irreparable dam- 
of the patent are combining with others to age, an injunction may be granted to prevent 
contribute money to embarrass the complain- the damage and avoid multiplicity of suits. 


ant by expensive litigation to destroy its 


On motion for preliminary injunction. 

Mr. John R. Bennett, Mr. Roscoe Conkling, Mr. A. Q. Keasbey, 
for the motion. 

Mr. Edmund Wetmore, contra. 

Wates, J.: The question presented for consideration is, does the 
bill exhibit a case for equity cognizance. 

The defendants insist that the complainant has an adequate rem- 
edy at law. The bill sets forth these facts. The complainant is a 
Pennsylvania corporation, having its general place of business in 
Philadelphia. The defendants are citizens of New Jersey. On the 
7th of March, 1884, the complainant, being the owner of several 
patents, all of which relate to sweat bands for hats or caps, the 
manufacture thereof, and the machinery used in making them, 
licensed the defendants to use the patents on certain terms and 
conditions, among which was the payment of royalties, the render- 
ing of monthly accounts with remittances of cash, and astipulation 
that the agents of the complainant should be allowed, at all reason- 
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able times, to inspect their books for the purpose of verifying their 
accounts, and to have free access to the premises where the patent- 
ed machipes were operated or stored to verify their number and 
examine their condition. The defendants also covenanted not to 
dispute the validity of any of the patents. After accepting the 
license the defendants made many thousand dozens of hat bands 
under the patents, paid the royalties as they fell due, and per- 
formed all of their covenants up to June 1, 1887, since which time 
they have refused to pay royalties, render accounts or fulfill any 
part of their agreement with the complainant, although they have 
continued to use and are still using the patented machines. The 
complainant has issued one hundred and forty-five licenses, which 
are all in force and complied with, except those of the defendants’ 
and four other licensees, against whom similar motions are now 
pending. The bill further charges that the defendants have com- 
bined with certain other licensees of the complainant, and with 
other parties who are infringing these patents, and have formed an 
association for the contribution of money to embarrass the com- 
plainant by expensive litigation and to destroy its license system. 
The damages claimed for these unlawful acts are estimated at 
$7.500 ; and it is also claimed that if the defendants are permitted 
to continue the violation of their agreement the complainant will 
receive irreparable injury. The bill prays for a discovery and ac- 
count, and for a decree for the payment of the royalties and the 
damage sustained, and enjoining the defendants in the meantime 
from using any of the inventions recited in the agreement of 
license. 

The defendants do not deny the material allegations of the bill 
with the exception of the charge of combination or conspiracy, but 
excuse their conduct by the statement that they were induced by 
the false and fraudulent representations of the complainant’s agent 
to execute the agreement of license, and it was therefore void. 
They also contend that the object of the bill is to enforce the pay- 
ment of the royalties for which the complainant has an adequate 
remedy at law. 

It is admitted that if this was the sole object of the bill it could 
not be sustained, but the complainant is seeking for something 
more than a mere naked account. A discovery is sought for as 
well, and an order to compel the defendants to perform their cove- 
nants, or to abstain from the use of the patents, since such use, 
under all the circumstances of the case, will cause irreparable dam- 
age. They assume the right to use the patented machines without 
compensation, right acquired under a contract which they now re- 
pudiate. By their acts they are endangering the license system of 
the complainant, and unless promptly restrained will give encour- 
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agement to other licensees to imitate their example. Actions at 
law for the royalties as they fall due would not afford complete 
relief to the complainant. A new action would be necessary every 
month, not only against these defendants, but against other licen- 
sees who are now acting in like manner by repudiating their con 
tracts with the complainant, and are still using the rights acquired 
under them. To refuse the injunction would lead toa multiplicity 
of suits, which may be prevented on a final hearing of this case. 
The complainant is also entitled to a discovery. These are recog- 
nized heads of equity jurisdiction, even in the absence of irrepar- 
able damage. 

Injunctions have been granted in this class of cases on a much 
narrower basis than is here presented. Woodward v. Weed 1 
Blatch, 165; Wilson v. Sherman Id. 536, Goodyear v. Congress 
Rubber Co. 3 Blatch, 449; Eureka Co. v. Bailey Co. 11 Wall, 
438 ; McKay v. Mace 23 Fed. Rep. 76; Pope Man. Co. v. Owsley 
27 Fed. Rep. 100 ; McKay v. Smith 29 Fed. Rep. 295. 

An injunction should therefore be issued unless the defendants, 
within fifteen days after notice of the order herein entered, shall 
give bond with two or more sureties to be approved by a commis- 
sioner of the court, conditioned to render monthly accounts 
according to the terms of their contract with the complain- 
ant, and to file said accounts duly verified in the offive of 
the clerk of this Court, and to pay the amount of any final decree 
which may be accorded against them, the penalty of the bond to 
be in such sum as may be agreed on by the parties, or if they are 
unable to agree, as may be fixed by the Court. 


ABSTRACTS OF RECENT DECISIONS. 





(Monmouth Circuit Court.) 

WILLIAM M. STOUT ET ALS. v. JOHN C. F. KEELER. 
Amercement—Amount of Bond Fixed—Sheriff Amerced for Fail- 
ure to Return Summons. 

A motion was made to amerce Theodore Aumack, Sheriff of 
the county of Monmouth, for failure to return the summons in the 
above-stated case, pursuant to Section 47 of the Practice Act. 

ScuppeEr, J.: The failure to make return of the writ is proved 
and is without excuse. The statute says that in such case he shall 
be amerced, and such order will be made by the Court. The amount 
is given inthe section referred to in the uncertain terms of ‘*in any 
sum not exceeding the plaintiff's debt or demand.”’ 

In the Sheriffs act, where that officer has failed in duty on final 
process in the cases specified in Section 22. ‘* he shall be amerced 
in the value of the debt or damages, and costs.’’ The amount is 
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fixed absolutely, but in Section 47 of the Practice Act, the amerce- 
ment is merely for a discretionary sum ‘‘ not exceeding the plain- 
tiffs debt or demand.’’ Ritter v. Merseles, 24 N. J. L. (4 Zab.) 
627-629. 

This discretion must be controlled by two considerations: First, 
what is the just and true amount of indebtedness ? 

Perhaps the assessment of damages made in this case in antici- 
pation of a judgment by default may be competent evidence under 
Sections 50 and 51 of the rules of the Supreme Court, though I 
should be disposed to require more strict proof of this debt accord- 
ing to the ordinary rules of evidence if the case demanded it. The 
sum claimed to be due is $1,101.42, with interest from August 11, 
1887. But if the plaintiffs were entitled by the proofs to recover 
this sum, as the amount of the debt or demand, the second consid- 
eration, which must guide the discretion of the Court, forbids this 
result. The rule is general that unless there be a penalty or sum 
fixed to be paid, in exact words, for dereliction of duty, the recov- 
ery muust be limited by the actual loss sustained. While, there- 
fore, the Sheriff in this case, in the positive words of the statute, 
shall be amerced, the ‘‘any sum not exceeding, etec.’’ has the lim- 
itation of compensatory damages, not exceeding the plaintiff's 
debt or demand. 

The proof is uncontradicted that if the Sheriff had exercised the 
utmost diligence the plaintiffs would have obtained nothing by 
their writ, for the defendant was not, at the time the writ was 
issued, nor has he been up to the time of this examination, pos- 
sessed of any property, real or personal, out of which the money 
due to the plaintiffs or any part thereof could have been made. 
The actual loss of the plaintiffs, therefore, will be measured by the 
costs of suit. including the fee paid the Sheriff for service of the 
writ, the attorney’s fees and expenses and the costs of these pro- 
ceedings for amercement. Let these sums be ascertained by proof 
or by taxation where given by statute or by assent of counsel in 
the cause. 


(Essex Circuit Court. May 5, 1888.) 
CUEMAN v. BARNES. 
Mechanics’ Liens—Claims against previous owners—Interrup- 
tions in completing buildings 

Drpvug, J.: (Orally.) Suit was brought against Noble T. Bowers 
as builder, and Annie M. Bowers, his wife, as owner. 

The building on which this lien was placed, is one of a series of 
buildings commenced a great many years ago. ‘The houses were 
enclosed and then the owner failed, leaving the property unfin- 
ished, without windows, doors, etc., and they gave rise to a num- 
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ber of lien claims. The houses were left in that condition for a 
long while. At last the project of completing the buildings was 
adopted. One of these houses became the property of Emma 
L. Blackwell. In 1886 a Mr. Taylor verbally contracted to pur- 
chase this property. In June, 1887, $3,000 were borrowed from 
the Security Savings Bank, and on June 13, 1887, after the deed 
to Mrs. Taylor had been made, and the bank mortgage had been 
recorded, Mr. Cueman estimated and made a bid for the contract. 
On the 14th of June work began. N. 'T. Barnes was then the 
tenant and directed and ordered the work done. On September 
19, 1887, Anna M. Barnes became the owner. When Mrs. Black- 
well became the owner the work of completing the house was con- 
tinued, the money was obtained from the Bank, and the debts, Me- 
chanics’ claims amounting to about $1,750, were paid off. Mrs. 
Taylor then became the owner and the buildinghad been completed 
except the painting. An arrangement was then made for the paint- 
ing, and a Mechanics’ lien claim was subsequently filed for this 
painting. ‘The evidence shows that Mrs. Taylor subsequently con- 
veyed the property to Mrs. Barnes, her daughter. She is, therefore, 
a proper party to the suit. The mechanics’ lien claim referred to, 
was filed after this conveyance to Mrs. Barnes. 

The question involved in this case is simply a construction of 
the Mechanics’ Lien Law. Is the time to go back to the laying of 
the foundation, or to the time when the first party took possession 
of the property, with the intention of completing it. Or is it to go 
back to Mrs. Taylor or Mrs. Barnes ? 

I said to the counsel in the cause, that, if the building is pro- 
ceeded with without interruption from its beginning to its end, the 
time when the foundation was laid, shall be considered as the time 
from which a Mechanics’ lien claim must be filed, but when the 
building is discontinned and the Mechanics’ lien claims are all 
satistied and a new party purchases the property, shall the original 
owners and claimants take back and pay their proportion received 
for work done fifteen years’ before? No, clearly not. 

The evidence in the case shows, that, Mrs. Taylor did engage in 
the project of completing the property. The evidence shows that 
Mr. Barnes, as her agent, made contracts in her name. Subse- 
quently, Barnes made first her arrangements in hisown name. These 
can not be regarded as a continuation of the old scheme of build- 
ing. The finding of the contract must be in favor of the Bank’s 
claims, and that of Mr. Barnes as builder and his wife as owner, 
and the mechanics’ lien must take place when the third arrange- 
ment was made for the building or completion of the property. 
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‘In Chancery of New Jersey.) 
CONLIN v. CONLIN. 
Attachment—Counsel Fees—Costs—Power of Wife to Release 
Husband from payment of Alimony. 


The bill in this case was tiled to compel the defendant to provide 
suitable support for his wife and child under the provisions of the 
twentieth section of the Divorce Act. 

A decree was rendered fixing the amount of alimony the defend- 
ant should pay, the bonds he should give to secure its payment, 
and that he should also pay the complainant’s costs and a counsel 
fee of $50. 

The defendant left the State to avoid the performance of the de- 
cree. 

A reconciliation was afterwards effected between the parties in 
the suit, and the complainant agreed to abandon her claim for 
alimony, and by verbal agreement released the.defendant from the 
payment of costs and counsel fee. The defendant returned to the 
State, and after living with the complainant fora short period left 
her again. 

Immediately after the separation the complainant’s solicitor 
caused the arrest of the defendant, under an attachment, requiring 
him to show cause why he should not be held for contempt for not 
having performed the original decree for alimony, costs and coun- 
sel fee. 

Mr. Z. M. Ward for complainant, insisted that the defendant 
should pay all the alimony that had accrued up to the time he 
began to support his wife, and that he should also pay the costs 
and counsel fee and alimony at the rate fixed in the decree from 
the date of the second separation until date. 

Mr. Michael Dunn, on behalf of the defendant, maintained that 
the defendant should be discharged, (1) because the suit was settled 
by the agreement made at the time of reconciliation ; (2) because 
the decree being made for the benefit of the wife. she had authority 
to make an agreement with the defendant and surrender her rights 
under it; (3) because the settlement was made in good faith ; (4) 
because, after having lived and cohabited together for nearly ten 
months from the date of the reconciliation, the suit was at an end, 
and the complainant must be considered as out of Court ; (5) that 
it was the duty of the Court to encourage and approve reconcilia- 
tion between husband and wife. 

The Chancellor, in deciding the case, said, that he was satisfied 
that the agreement of reconciliation had been made in good faith 
by both parties, and that the complainant could now claim no 

benefit under the decree ; that she had voluntarily surrendered all 
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her right and that she must instigate a new suit for any complaint 
which she now has. 

But as to that part of the decree which directed ‘‘ the defendant 
to pay to the said complainant or her solicitor the costs of this suit 
to be taxed and a counsel fee of $50,’ the Chancellor held that this 
part of the order had been manifestly made for the benefit of the 
solicitor, and the costs and counsel fee never having been paid, the 
complainant had no right to make a settlement that would be bind- 
ing upon the solicitor and deprive him of his costs without his con- 
sent, and that he would, therefore, order that the defendant should 
pay the counsel fee and costs and the costs of the attachment pro- 
ceedings, or be committed. 





ENDICOTT v. CORSON. 
(New Jersey Supreme Court.) 


Taxation of the Personal Property of a Decedent made where 
the Executor Resides. 

On certiorari in matter of taxation. 

Mr. A. B. Endicott for prosecutor. 

Mr. W. HE. Potter for defendant. 

Opinion by ScupDER, J.: 

1. A tax on real and personal property, the description of 
‘‘estate of T. D. Endicott,’ will be amended by the Court. 

2. The personal property of the unsettled estate of a decedent 
must be assessed in the township where the executor resides, if 
within the State, not in the township where the deceased lived at 
the time of his death, and where some of the property still re- 
mains. 


ANNIE ENGLE v. THE STATE. 





Law Judge, presence of not necessary at Common Pleas—Jury, 
comments of Judge to—Jury, objections 
« to instructions to. 

Messrs. Scovel & Harris for plaintiff in error. 

Mr. W. H. Jenkins for the State. 

On writ of error to the General Quarter Sessions of Camden 
county. 

Opinion by Dixon, J.: 

1. The presence of the Law Judge of the Court of Common Pleas 
in Camden county is not necessary to the legal constitution of the 
Court. 

2. Upon a trial before a jury the Judge’s comments and ex- 
pressions of opinion are not legally erroneous so long as the duty 
of the jury to decide disputed questions of fact for themselves is. 
pointed out. 
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3. An objection, made in gross to instructions of the Court, 
which contain general distinct propositions, some of which were 
proper, will not be regarded on writ of error. The party objecting 
must specify at the trial the particular proposition deemed erron- 
eous, so that if the error be committed by inadvertance or other 
like cause, it may be at one corrected. 

(Court of Chancery of New Jersey.) 
WILLIAM L. JONES ET AL. ». MARIA DAVENPORT. 

Married Woman, construction of Statute Relative to—Convey- 
ance Fraudulently Made— Action in Equity to set 
aside Conveyance Fraudulently Made. 

VAN FLEET, V. C.: 1. Prior to the passage of the statute secur- 
ing to a married woman her property, and while the common law 
was in force, a legacy or distributive share due toa wife on her 
marriage, on coming to her during coverture, became at once the 
property of her husband. 

2. At common law, marriage operated as a gift to the husband of 
all his wife’s personal property. 

3. Under the law now in force in this State, a husband is bound 
to account to his wife for such part of her estate as he receives for 
her, but not for such part of her income as he receives and spends 
with her knowledge and without objection. 

4. A simple contract creditor may, in virtue of the law which 
the statute gives him, for his debt, on the lands of which his debt- 
ors died seized, maintain an action in equity to invalidate a con- 
veyance made by his debtors in fraud of his rights. 

5. And he may maintain such actions notwithstanding he is 
attempting, by legal process, to collect his debts of another person 
who is liable for it. 

(Opinion Filed April 17, 1888.) 


THE UNION BRICK AND TILE MANUFACTURING COMPANY v. JACOB LORILLARD 
AND RACHEL VAN BUSKIRK. 


Married Woman may Contract to Sell Real Estate—Contract— 
Specifie Performance of. 

On demurrer to bill for specific performance. 

Mr. William H. Vredenburgh for complainant. 

Mr. Benjamin Williamson for the demurrants. 

The CHANCELLOR: 1. Under Revision 637, Section 5, a married 
woman may contract to sell her real estate. 

2. After her husband’s death specific performance of such a con- 
tract will be decreed. 

3. Specific performance of such a contract will be decreed against 
one who purchases with knowledge of and expressly subject to the 
agreement. 
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(Opinion filed April 18, 1888.) 
CALEB WYCKOFF, ONE OF THE EXECUTORS OF SIMON F. WYCKOFF, DECEASED, 
v. SALLY C. WYCKOFF, ET AL., THE OTHER EXECUTORS. 
Interest, rate of —Trustee cannot use his office to make a profit 
out of his cestui que trust. 


On hearing on demurrer. 

Mr. Wm. H. Morrow for demurrer. 

Mr. J. G. Shipman for complainant. 

VAN FLEET, V. C.: 1. On a loan of money, the rate of interest 
agreed upon, or if no rate be agree upon, the rate allowed by law, 
at the date of the contract, will be the rate which the contract 
will bear until the money is paid. 

2. And this will be so while the contract remains in force, not- 
withstanding any change in rate which may, in the meantime, 
be made by law. 

3. Parties dealing for themselves may, however, enter into con- 
tract by which the estate to be paid may change whenever the 
legal rate changes. 

4. Where a testator directs his lands to be sold and a part of the 
purchase money to be invested on the land sold in such manner as 
that the interest thereon shall be paid annually to his widows and 
the principal to his executors on her death, the rate of interest 
allowed by law at the rate of the investment, cannot be changed 
subsequently, to the prejudice of the widow, without her consent. 

5. A trustee cannot use his position to make a profit out of his 
cestui que trust. 


(Opinion Filed April 18, 1888.) 
ADMINISTRATOR CUM TESTAMENTE ANNEXO OF PETER DRUMMOND, DECEASED, 
v' CHARLES J. JONES. 
Power of Attorney, Hzercise of, when annexed to the Office of 
Ezecutor. 


On final hearing on bill and answer. 

Mr. Robert Allen, Jr., for complainant. 

Mr. Isaac C. Kennedy for defendant. 

VAN FLEET, V. C.: 1. Where a power of sale is given to a par- 
ticular person by words indicating personal confidence or special 
reliance on his judgment, no one but the specified donee can exer- 
cise it. 

2. But where the power is annexed to the office of executor, and 
it is created to enable an executor to perform his duties, there, 
although the words creating it indicate that the donee may exercise 
discretion, yet it will be held to belong to the office, and may be 
exercised by any person who may happen to fill the office. 

12 
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(Opinion Filed April 3, 1888.) 
FAIRCHILD v. FAIRCHILD. 
Contempt—Service of Papers on Solicitor or Clerk when De- 
Jendant Cannot be Found—Practice. 

On motion to attach for contempt. 

Mr. A. Walling, Jr., for the motion. 

Brrp, V. C.: The order issued requiring the defendant to show 
cause why he should not be attached as for contempt in not paying 
the alimony and counsel fee which he had been directed to pay by 
the former order having been served on the solicitor of the defend- 
ant, but not on the defendant personally because of his absence 
from the State. The question is whether, under the rules and 
practice of the Court, it can proceed in the matter or not. 

While the practice is to take no steps in such cases without a 
personal service, when that can be had, yet, if the defendant 
absents himself and renders such service impossible, the Court 
will not be balked in its proceedings and prevented from making a 
final order or decree in case service be made upon the solicitor of 
the defendant who has appeared in the case and represented him, 
or in case there be no solicitor the order or notice be left with the 
Clerk of the Court. Such has been the established practice, I in- 
fer, for along period of time. Aidder v. Kidder (12 Ves. 202), De- 
Maunville v. DeMaunville (Ib. 203). While in such case the Court 
is solicitous in protecting every right of the defendant and also to 
avoid the commission of any wrong against him, yet, when the de- 
fendant puts it beyond the power of the Court to make further in- 
quiry, the end of such solicitude has been answered and every 
principle which either equity or justice demands satisfied. I will 
advise an order according to the prayer of the petition. 


(Opinion Filed May 3, 1888.) 
SARAH M. SWAYZEE v. THE HACKETTSTOWN NATIONAL BANK. 
Sale, Grounds for Enjoining—EKquity Pleading. 

On rule to show cause why an injunction should not issue, heard 
in each case, upon bill, answer and affidavit. 

Mr. J. G. Shipman for the rule. 

Mr. William H. Morrow, contra. 

The CHANCELLOR: Where a bill is filed under the statute ‘‘to 
compel the the determination of claims to real estate in certain 
cases and to quiet the title to the same (Rev. 1,189) an allegation 
that the defendant, by virtue of a judgment and execution-at-law 
against the complainants’ grantors, has seized upon and is about to 
sell lands to which complainant has the legal title, presents no 
equitable grounds for enjoining such sale. 
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COURT OF ERRORS AND APPEALS. 


(Notes of Decisions rendered on May 14, 1888.) 
ANGLESEY v. COLGAN. 

Opinion by Brastey, C. J.: B was the owner of two plots of 
land numbered in the deed 97 and 98, and described as being such 
and sucha house. The house overlapped lot number 96. B after- 
wards sold this lot and a judgment was recovered against the 
purchaser. 

STATE BOARD OF ASSESSORS v. THE PATERSON & RAMAPO RAILROAD CO. 


Taxation of Railroads—Constitutional Law—TIrrepealable 
Contract. 

Opinion by Bras.try, C. J.: This was a certiorari to bring upa 
tax against the property and franchises of the railroad company. 
The Supreme Court set aside the assessment on the authority of 
State Board of Assessors v. Central R. R. Co., 48 N. J. L., (19 
Vr.) 1, affirming the constitutionality of the Railroad Tax act of 
1884. Subsequently the act was affirmed by this court, /bid 146. 
The defendant now claims an irrepealable contract by force of the 
act of 1873. The company was incorporated in 1841, and by its 
charter certain taxes were imposed and no others were to be im- 
posed. The charter was subject to alteration and repeal. Then 
“ame an act concerning transit duties and various supplements to 
the charters, and then the act of 1873, which when accepted, 
imposed a tax in lieu of transit duties, and then the general rail- 
road tax of 1884. It is claimed that not only had the company an 
irrepealable contract in its charter, but a'so thatit obtained such 
a contract by its action under the act of 1873. It was held by this 
court, in the Morris & Essex Railroad case, 36 N. J. L., (9 Vr.) 
472, that the rule in regard to irrepealable contracts did not apply 
to corporations having a clause in their charters, making them 
expressly subject to repeal. This was not effected by the reversal 
of this case by the United States Supreme Court, in New Jersey v. 
Yard, 5 Otto 104. The company therefore had no irrepealable con- 
tract under the act of 1873. 

Had they such a contract before? The presumption is against 
it, but it is undoubtedly true that a state may make a binding and 
irrevocable contract. If there isa consideration or service rendered 
the contract is binding, but on examination of this charter and 
its supplements we hold that neither the charter nor its supple- 
ments involve the state in an irrevocable contract. ‘The company 
is subject to the act of 1884. 

Judgment reversed only so far as to remit the record so as to 
adjust a part of this tax which should have been imposed upon 
the Erie Railroad instead of on this company. 
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THE STATE BOARD OF ASSESSORS v. THE STATE, THE PATERSON AND HUDSON 
RIVER RAILROAD COMPANY, PROSECUTORS. 


THE STATE BOARD OF ASSESSORS v. THE MORRIS CANAL AND BANKING CO. 


The judgments in these cases were also reversed only so far as to 
remit the records in order to bring in the Erie Railroad Company 
and the Lehigh Valley Railroad Company as defendants, respec- 
tively. 


CAMPBELL v. RODY. 
Fiztures—Real—Chattel Mortgages. 


Opinion by Rerep, J.: Relating to fixtures placed upon land 
which is subject to a mortgage, and which were subject at the time 
to a bill in the nature of a mortgage given back to the vendor. 
The facts are stated in the opinion of Bird, V. C., in Rody v. 
Brick, 42 N. J. Eq., (15 Stew.) 218. It was held that the lien of 
the chattel mortgage, so long as the chattels were clearly distin- 
guishable from the realty, and if the fixtures are removable, but 
the removal of them would cause damage to the realty, the amount 
of this damage must be paid to the holder of the real estate mort- 
gage. Decree below reversed and the cause remanded for a decree 
in accordance with this decision. 


MAYOR OF RAHWAY v. COMMISSIONERS. 


Decree affirmed for the reasons given by the Vice-Chancellor. 


WORTMAN », LOW. 


Decree reversed, nine judges for reversal, six for affirmance. 


ALBERTSON v. STEVENSON, No. ro. 


DePuUE, J., said: This is a suit on a promissory note. The ques- 
tion was whether suit could be brought without surrendering stock 
held as collateral. The court below held that it might. I concur 
with this. The opinion below is reported in Donnell v. Wyckoff, 
49 N. J. L., (20 Vr.) 48. 


ALBERTSON v. STEVENSON, No. 11. 


Laid over for the term. 


THE MAYOR OF NEWARK v, THE ATTORNEY-GENERAL. 


Burying Ground—Right to Remove Bodies—Private Trust and 
Charitable Trust. 


Opinion by Brastey, C. J.: This case relates to the right of the 
authorities of the city of Newark to remove the bones of persons 
buried in what is known as the old burying ground, and to use the 
ground for other purposes. The facts are to be found in the 
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opinion of Chancellor Runyon, in Stockton, Atty.-Gen. v. Newark. 
Reported in 42 N. J. Eq., (15 Stew.) 531. 

For the purpose of perspicnity it is necessary to define the 
status of the parties. The bill is exhibited by the attorney-general 
for private prosecutors. Although bearing this public aspect the 
bill seeks to establish what it claims rather as a private right. It 
is claimed that the private prosecutors are the heirs of the first 
settlers, for whom it is said the title was conveyed. This is con- 
spicuously untenable, and if it were true, the suit would fall to 
pieces because the attorney-general would have no interest in it. 

The fact alleged is not true. The attempt is to make a trust for 
a burying ground for the old settlers, a trust for a definite body, 
but there is no such definite body. It is said that it means the 
same as the first settlers, but it cannot be supposed that when the 
trust was created it was intended to go back to the first settlers. 
The trust is very indefinite, but in the case of a private trust, ora 
public charity, the class for the benefit of which it is made must 
be definite or capable of being made so. Who can say who are the 
first settlers? Are they those of the first month or the second, or of 
the first year or two years? But if the prosecutors had demon- 
strated the class, they would have destroyed the deed. A deed 
to private persons for a burial place is not a charity. A deed 
for charitable purposes forever is good, but a deed in trust forever 
to private uses or to certain individuals is bad. There can there- 
fore be no foundation for this bill in private ownership. 

Nor does the fact that the bodies of the ancestors of these 
people were allowed to ba buried there give those people any right 
in the soil. The decisions are numerous and need not be discussed. 

The Chancellor held that the lands had been devoted to a chari- 
table use, and with this this court wholly concurs. ‘The only 
question is whether this has been abrogated or can be by legisla- 
tive act. After a deed had been received from the Indians the 
inhabitants applied in 1696 to the Board of Proprietors for a patent 
for the land for the public streets and for a burying place, a train- 
ing place and a watering place, and the Board of Proprietors made 
a grant to four townsmen for streets and public grounds and among 
others for the small tract allotted for the burial place to the only 
proper use, benefit and behalf of the old settlers of the town of 
Newark. And in the same deed there was a grant of a piece 
allotted for a watering place and the piece allotted for a training 
place. The inhabitants were incorporated by Queen Anne, by a 
grant reciting that in 1667 the inhabitants had obtained a deed 
from the Indians, and this showed that the deed from the Indians 
was for the benefit of the town. By the act of 1884 the legislature 
transferred the land obtained of the proprietors from the indi- 
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viduals to the inhabitants of Newark. The title to the lands after- 
wards, when the city was incorporated and the city thus, and cer- 
tainly by eighty years adverse possession, obtained an indefeasible 
title, subject to the use expressed, which is a charitable use. 

The act of 1829 authorizes the city to appropriate the land to 
another use and to remove the bodies. Under this act the city 
authorities attempt to remove the body. 

The situation is much the same as if the corporation had bought 
a piece of Jand for the purpose of burial. The question is whether 
this use may be changed by -legislative authority. Municipal 
property is usually subject to such control. Campbell v. Liverpool, 
L. R. (9 Eq.) 579, cited by the Chancellor and four cases cited by 
the appellee, criticised at length. We take the rule applied in 
these cases to be the correct one. This grave-yard was obtained for 
public use. It was obtained with other tracts, and all these have 
been regarded as public property and have since been diverted to 
other uses by legislative authority. The watering place has been sold. 
All these have been held for one hundred years to be public prop- 
erty for ordinary public purposes. This is of great public import- 
am If it be true that thecity cannot, with the consent of the 
councit and the legislature, change the use of these lots, 
the city would be embarrassed. The parks would revert, the 
one to a training ground and the other asa market place. The lit- 
tle tract used as a watering place would be invalid. This state of 
things would continue not for years or cycle of years, but forever. 

A court of equity can regulate the disposition of charitable use. 
It can move a church-or school house. This case is fitted for the 
operation of the rule. The purposes of the donors has failed: it 
was intended for sepulture, not for one generation, but for all 
time. 

The people now as owners of the land come before the court and 
show that the purpose has failed, and that the land can no longer 
be used for the purpose. The court would not compel the tract to 
be used for all time to this limited use. The trustees ask that the | 
true purpose may be carried out by the removal of the bodies to 
another place purchased out of the public funds. If this be so, 
the injunction should not have issued, for the court should not 
have enjoined the doing of this act, for if the case had been 
brought before him he would have authorized the trustees, even 
without legislative authority to do the act he is asked to enjoin. 

Bill dismissed, but under the circumstances, without costs in 
either court. 

Norr.—For a history of the title to the Old Burying Ground, see 10 N. J. L. J. 231. For 
a collection of cases on the subject of cemeteries see the reporter’s note to the Chancellor's 
opinion, 42 N. J. Eq. (15 Stew ) 531 
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CHRISMAN v. ROSS, ADMINISTRATOR OF ROE. 


tquitable Lien—Right of way of Railroads. 

D1xong J.: Various persons made contributions to a fund for the 
purpose of making the Sussex Railroad Company free from encum- 
brances ; Held, that a person who had previously conveyed a right 
of way to the company without retaining a lien for the purchase 
money is not entitled to call upon the treasurer of the fund fora 
payment. Decree for an account reversed. 


FOWLER v. VREELAND. 
Decree affirmed for the reasons given by the Vice-Chancellor. 





MOUNT v. MANHATTAN CO. 
Two cases. Decree affirmed. 
MANHATTAN CO v. MOUNT. 
Decree reversed. 
BEEKMAN vp, REEVES. 
Decree affirmed on the opinion below, Dixon, J., dissenting. 





BORDEN v. WHITE. 

Decree affirmed for reasons given by Chancellor Runyon. 

Dixon, J., voted to reverse on the ground that the refusal of a 
party to perform a contract which he had been performing for 
several years could not bea fraud. Nine judges voted to affirm, 
seven [to reverse. 

CRONAN v. FOX, 
Conflict of Laws—Title to Personalty—Chattel Mortgage. 


The facts in this case are stated in Fox v. Cronan, 47 N. J. Law, 
(18 Vr.) 483. The case comes up now on the question of the effect 
of the Maryland statute in regard to recording a bill of sale intend - 
ed as security for a debt. 

Although the bill of sale had been made by Fox to Blumenthal, 
to secure a debt, the title remains in Fox, subject only to the rights 
of Blumenthal’s creditors. The creditors had not intervened until 
the cattle had been sent out of Maryland and had reached Jersey 
City. They were then governed by New Jersey law, althongh the 
parties lived elsewhere. The ruling of the trial court on this sub- 
ject upon this point is correct. 


BROWN v. DeGROFF. 
Clams and Oysters—Abatement of Nuisance—Fishing-Grounds. 
The trial in this case was mentioned in 10 New JERSEY Law 
JOURNAL 90. The defendants fishing for clams went over certain 


oyster beds planted and staked by the plaintiff in Raritan river; 
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and in digging for clams dug up also oysters belonging to the 
plaintiff, but did not take themaway. Plaintiffs brought an action 
of trespass. The defendants justified on the ground that the plant- 
ing, staking off of the the oysters was a public nuisance. ® 

ScuppEr, J., ruled, that the incroachment of the oystermen on 
the public fishing grounds was a public nuisance, but that this 
gave no right to an individual fisherman to go out and destroy a 
bed of oysters. The verdict was for complainant. The case came 
up on exceptions. 

The right to take fish in public waters is well settled. The 
defendants had a right to go on these beds and could not be 
deprived of it by the occupation of the soil by a trespasser. No 
one has a right, however, to abate a purely public nuisance. For 
example, a gaming house or a disorderly house. Sec. 32, of Wood 
on Nuisances. A private party may only interfere when his own 
rights are affected, but it makes no difference that all the public 
are also affected. Muller v. Forman, 37 N. J. L., (8 Vr.) 55. 
Private individuals may not abate a public nuisance for the mere 
purpose of abating it. If the plaintiff had gone upon the bay 
merely to abate the public nuisance, and not for the purpose of 
fishing for clams, he would have come within the English cases. 
It is, therefore, a sufficient justification of the defendant below to 
show that he had gone upon these lands for the purpose of fishing 
for clams, which he had a right to get, and which right cannot be 
affected by the unlawful acts of the plaintiff. It is not like the 
vase of driving unnecessarily against the carriage in the road. This 
would have been like sailing carelessly over the public waters, but 
if it could be shown that the parties had gone for the purpose of 
abating the nuisance and availed themselves of the oportunity they 
would be chargeable with trespass. 


PULLEN v. PHILLIPS. 
Authority of an Attorney to Make a Setilement—Agreement to 
Settle an Action for Crim. Con. is Not Immoral. 

Held—That while an attorney has no authority under his retain- 
er to settle a cause, yet, in this case, the testimony of the counsel 
himself was sufficient to show that he had such authority. 

The agreement was to settle an action for crim. con., and it was 
held that this was not void as immoral. 

A notice of trial given after the settlement is not sufficient evi- 
dence of rescission. Evidence that the plaintiff knew that his 
action of crim. con. was unfounded is admissable, for if the suit 
was one of blackmail the settlement cannot be enforced. 

The Court was right in telling the jury that the settlement fixed 
the amount of damages. Judgment affirmed. 










































COURT OF ERRORS AND APPEALS. 185 


he MILLER v. HILLSBOROUGH MUTUAL INSURANCE COMPANY. 
on The plaintiff is entitled to have his contract free from the thirty- 
nt- third by-law of the association. Judgment reversed. 


HARTSHORNE v. INSURANCE COMPANY. 
on Fire Insurance, Premises Unoccupied, on a House or Barn. 


his A policy on a barn provided that if the dwelling house should be 
bes unoccupied the policy should be void. 
aad Held—That a policy on a barn was avoided by the non-occupa- 
tion of the dwelling house, and that it was not an occupation when 
‘he there was nothing but a bed in the house, and the barn was only 
be used as a storehouse. 
No The barns on the farm are close to the house, and it isa matter 
er of common knowledge that their safety depends much upon the 
od occupation of the house. It may well have been that which in- 
ry duced the company to insure the barns. It is unnecessary, there- 
lic fore, to consider whether evidence of the divisibility of the con- 
sa tract was properly excluded. 
ay DUNHAM v. COX. ; 
» of Taxes on beneficial interest in mortgage to Chancellor (20 Vr.) 
es. We approve of that case and reverse this cause on the authority of 
r to it. 
ing BLAKE v. MATHER FLATBY. 

be Specific Performance—De Unums Non Cural Lez. 
the Bill for specific performance of a small unoccupied piece of land 
his worth five dollars. No special or peculiar value was alleged. 
— Held—That the Court of Equity will not enforce specific per- 
20 


formance of a piece of land, if small value, where no equitable 
hey grounds are shown, there being an adequate remedy at law much 
less burdensome in costs. 

Dixon, J.: Dissented, and said a decree to convey should be 
t to made, but not to convey with warranty. Decree affirmed. 


PATTERSON v. STATE OF NEW JERSEY. 


ain- Habeas Corpus—Right to Speedy Trial. 

nsel Dixon, J.: Error to Supreme Court. Facts in Supreme Court 
opinion. Discharge of prisoner. 

was The right to speedy trial is indisputable, but it did not assume 
definite time until Statute of Charles II. relating to habeas corpus, 

evi- second section. The spirit of this act was observed in New Jersey 

his from the earliest times. Act in 1713, extending it to misdemeanors. 

suit In 1795 the Act of 1713 was repealed and the Act of Charles II. 
substituted with some additions. The Judge referred to the Act 

xed of 1799. Constitution of 1844, right to speedy trial. Act of 1795, 





1799 re-enacted in 1874, in $50, Habeas Corpus Act, and §60, Crim- 
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inal Procedure Act. The prisoner has a right to a trial ina certain 
time, and a refusal to discharge him on habeas corpus is against 
the law. 

The direction of the law, however, is to give the prisoner a right 
to a discharge, but this does not affect tne power of the Court to 
try him. If, when he is tried, he is held on two indictments, for 
one of which he has been in prison more than the prescribed time, 
that does not make his conviction illegal, and after conviction he is 
detained not as a prisoner awaiting trial but as a convict. 


LITTLE, RECEIVER, v. KERR. 
GARRISON, J.: Substantial damages on contract with Receiver 
Lathrop. Fact case, reversed, Dixon, J., dissenting. 


OSBORN »v. OSBORN. 

Bill for divorce. 

BEASLEY, C. J., said: The decree below divorces on the ground 
of the desertion of the wife. I vote to reverse and substitute a 
decree of divorce on the application of the wife on the ground of 
desertion. Opinion to be filed by Justice Garrison. REED, J., 
dissenting. 





FARRINGTON v. HARRISON. 
Equity Pleading. 

Kwapp, J.: Complainant alleged a sale and that it was invalid 
for fraud. The defendant pleaded the same sale and denied the 
fraud, and also filed an answer in support of the plea. 

The Court below cast the burden of proof on the defendant to 
prove absence of fraud and the facts which made the fraud. This 
was wrong. The burden remains on the plaintiff to show fraud, 
the decree ordering an account should be reversed. 

Maairz, J., said: As I understand the plea it set up another 
agreement than that set up in the bill. The plea lacks wholly any 
proof of that fact which alone was the reason for a plea instead of 
an answer. Decree affirmed. 


STATE, BROOME PROSECUTOR, v. NEW JERSEY AND NEW YORK TELEPHONE CO. 

Opinion of Supreme Court was carried as to the first point as to 
statement of the authority of causes. This abstracts the necessity 
of passing on the other point and public utility does not require it. 


CITY RAILROAD CO. v. LEE. 
Contributory Negligence. 

Knapp, J.: Suit for negligent injury. Question whether a 
motion for non-suit on the ground of contributory negligence 
should be refused. The case involves only the application of well- 
known principles to particular facts, and the conclusion is that if 
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there was contributory negligence it was only such as was properly 
left to the jury. 


BAXTER v. BAXTER. 

BEASLEY, C. J.: Bill to construe a will affirmed for the reasons 

given below. 
CRAIG v. BRAND. 
Oysters Growing from Germs—Nuisance. 

Van SyckeL, J.: Plaintiff deposited a boatload of oyster shells 
in Maurice River Cove. Afterwards the germs of oyster attached 
themselves to these shells and developed into marketable oysters. 

Held—That that these oysters were the property of the plaintiff. 
Held, also, that if the deposit of these shells was a public nuisance 
it did not justify the defendant in converting the property of the 
plaintiff. 





BRICK v. BRICK. 


Affirmed. 


HIGGINS v. WESTERVELT. 
Maaix, J.: The decision appealed from is reported in 11 N. J- 
Law Journal p. 40. Order reversed. 


REED v. PATTERSON. 
Parties—Opening Decree. 

Derpur, J.: A bill to construe a will with reference toa resid- 
uary estate is defective for want of parties. The children are not 
parties. I also think that the Chancellor was wrong in refusing to 
open an interlocutory decree entered on a stipulation of a solicitor 
to waive process on application of the defendant setting forth that 
he had no notice of the suit and had given no authority to the 
solicitor. 

CALDWELL ET AL. v. JONES. 

GARRISON, J., voted to affirm with the memorandum that the 
question of the right of a receiver under supplementary proceedings 
to take the result of a verdict for personal injuries was not argued 
and is not in the case. Decree reversed. Application for a re- 
argument. 


OSBORNE v. O'REILLY. 
BEASLEY, C. J.: The rule is that unless some member of the 
Court move for reargument it will not be granted. No member has 
made such a motion and a reargument will not be granted. 


CARPENTER v. FIRST NATIONAL BANK OF RAHWAY. 
Practice—Order to bring up Record. 
Mr. Collins said that in this case a writ of error had been issued 
from this Court to the Supreme Court to bring up their judgment 
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reversing the judgment of the Union Circuit, but by the time the 
writ was issued the record had been returned to the Union Circuit. 
He said he had made application to the Judge who tried the case to 
send the record back, but he suggested that application be made to 
the Court for a certiorari, and he made the application accordingly. 

The Curer-Justick after consultation with the Court suggested 
that an application should be made to the Supreme Court for an 
order to the Circuit Judge to return the record. 

Mr. Collins then applied to the Supreme Court there in session 
for such an order and it was granted. 





NOTES OF DECISIONS RENDERED. 


(Court of Chancery of New Jersey, May 15 1888.) 
BLANT v. BLANT. 
Equity Pleading—Ezxecution— Resulting Trust. 

On demurrer. Opinion by Chancellor. An executor need not 
be styled such in the formal parts of a bill, if its allegations show 
that the proceedings are brought by him in a representative capa- 
city. 2. The evidence shows a resulting trust in favor of the com- 
plainant. 


HOUSTON v. TRAPHAGEN. 
Sale of Lands for Payment of Debts. 

Opinion by the Chancellor. Bill tosubject lands of a decedent 
to the payment of a judgment, demurred to because the remedy is 
in the Orphans’ Court. Held, That the remedy given to the 
Orphans’ Court by statute is only accumulative, and does not 
deprive the Court of Chancery of its jurisdiction. 


SULLIVAN v JENNINGS. 
Equity—Surprise and Mistake—Sheriff’s Sale. 

Opinion by the Chancellor. Foreclosure of mortgage on land 
whereon were located a greenhouse and fixtures covered by a chat- 
tel mortgage, the holder of such chattel mortgage not being made a 
party. Application by a purchaser at the sheriff's sale under the 
foreclosure to be relieved from his bid, on the ground of surprise 
and mistake. The holder of the chattel mortgage, however, bid 
enough to cover his claim, as he supposed, but finding that a 
compliance with that bid would entail a considerably larger expen- 
diture, he seeks to be relieved. Held, That no ground for equitable 
interference has been shown, and the parties must be left to their 
remedy at law. 








POTTER v. ADRAIN. 
Construction of Will—Ezecutor’s power of sale. 
Opinion by Chancellor. Bill for construction of a will. Hed, 
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That under its provisions the executor had power to sell testator’s 
lands, at the request of a majority of the heirs, as provided in the 
will. 





CHETWOOD v. CHETWOOD. 
Equity— Husband and wife—Testamentary order. 

Opinion by Vice-Chancellor Van Fleet. Bill for relief founded 
on a sealed writing, directing the maker’s executors to pay his 
wife $5,000 immediately after his death. Held, That the wife’s 
possession of the document raisesthe presumption of its delivery to 
her ; that this being a contract directly between a husband and 
wife, relief thereon can be sought only in equity ; that the writing 
is not a bond or similar obligation, but of a merely testamentary 
character, except so far as the consideration is expressed therein 
—in these words ‘‘which my wife claims I have received from her,’’ 
which is such an acknowledgment as entitles complainant to a 
decree. 


ISHAM v. MILLER. 
Equity Pleading—Disclaimer—Married woman. 

Opinion by Van Fleet, V. C. On motion to strike a disclaimer 
from the files. Bill for relief against a married woman who gave a 
deed for lands to complainant, in executing which deed her 
husband did not join to a bill to ascertain whether the instrument 
is a deed or only a mortgage, she now filesa disclaimer, alleging 
that she has no interest inthe premises. Held, that such disclaimer 
is no defense or answer to the bill, and the complainant’s motion 
must prevail. 

LIPPINCOTT v. LASHIER. 
Nuisance—Horses standing in the street. 

Opinion by Vice Chancellor Bird. Bill to enjoin defendants, 
who are carters in and about a city, from resting their horses several 
hours every day under some large shade trees in the street in front 
of complainant’s dwelling, when such horses were not being used 
by defendants in their ordinary calling. Held, that the offensive 
odors from the horses standing there amounted to a nuisance, 
against which complainant is entitled to the relief sought, with 
costs. 


HAY v. SAGER. 
Fiztures—Removal restrained. 

Opiniou by Vice Chancellor Bird. Question as to fixtures, con- 
sisting of certain furnaces and apparatus connected with a glass 
factory. Bill to restrain their removal, separate inventory thereof 
having been made by complainants when the premises where sold 
and conveyed to defendants. Complainants held entitled to a 
decree. 
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THE TRIAL OF BARCLAY PEAK 
FOR MURDER. 


The Supreme Court, after granting a new 
trial in the case of Barclay Peak, and sug- 
gesting a theory of the case by which the ev- 
idence would justify a verdict of murder of 
the second degree, did not send the case 
back to the Burlington Oyer and Terminer, 
but ordered the sheriff to summon a jury for 
a special circuit of the Supreme Court under 
section 22 of the act concerning courts. The 
case was tried before Mr. Justice Garrison 
and jury at Mt. Holly, beginning May 2ist. 
The alleged dying declarations were reject- 
ed, and on the next day the defendant, by 
the advice of his counsel, pleaded guilty, and 
the judge instructed the jury that it was for 
them to designate the degree of murder, but 
that upon the evidence they could only find 
the defendant guilty of murder of the sec- 
ond degree, and they found such a verdict 
The 


the Supreme Court for judgment. 


returned to 
We shall 


give next month an account of the rulings at 


accordingly. record was 


the trial on some questions of practice in a 
trial at a special circuit and on the admis- 
sion of dying declarations. 

The « Messrs. 


and for 


yunsel for the State were 
md J C. Hendrickson, 
Messrs. J. Frank Fort and 


. Gaskell. 


the prisoner 


ACTS OF THE 112TH 
TURE. 


LEGISLA- 


We hoped to complete the publication of 
the laws, with an index, in the present num- 


ber of the JOURNAL, but having printed 


sixty-four pages in this issue we find we must 
defer the rest until the next or defer this one 
too long. ‘The acts of this session are much 
more voluminous than they have been in any 


year since 1876. 


BOOK NOTICES. 

FEDERAL DkECIsions, Vol. Xxx., 
Causes argued and determined in the Su- 
preme, Circuit and District Courts of the 
United States, comprising the opinions of 
those Courts from the time of their or- 
ganization to the present date, together 

with extracts from the opinions of the 





~— 
1887. 





Court of Claims and the Atturney Gen- 
eral, and the opinions of general impor- 
tance of the Territorial Courts. Arranged 
by William G. Myer. Ignorance of Law 
to Kentucky. St. Louis, Mo. : The Gil 
bert Book Company, 1888. 
This series of reports has become almost 
indispensable to every busy lawyer, for it 
places before him the whole course of de- 
cision in the Federal Courts on a given sub- 
ject at once, and in a remarkably short space, 
‘special care is taken to give full reports o 
Es} l taken tog full reports of 
all the leading cases and only abstracts of 
the others. The result is that you have the 
principle clearly stated, and then its appli- 
cation to various cases, so that these collec- 
For 


example, this volume contains articles on 


tions of cases make a series of articles 


the various topics of Indians, informers, inn- 
keepers, insanity, interest and usury, islands, 


and judgments and executions. The im- 


portant topics of interest and usury and 
judgments and executions take up no less 
than 579 pages. Every case is reported ; 


none is omitted entirely. The volume also 

contains a thorough index and table of cases 

cited, referring to the regular reports. 

A TREATISE ON THE LAW OF TAX TITLEs, 
their Creation, Incidents, Evidence and 
Legal Criteria, by Henry Campbell Black, 
M. A. St. Louis, Mo.: William H. 


Stevenson, 1885; pp. 4 








There has been a great change in public 
policy in regard to tax titles, and both the 
courts and the legislatures have done so 
much lately to enforce the payment of taxes 
by curing or overlooking defects in the 
sales that the tax titles are no longer to be 
despised, but on the contrary demand cares 


This book of Mr. Black’s 


is an examination of the principles estab- 


ful examination 


lished by the courts in dealing with sales for 


taxes and tax deeds and titles. It deals 
with the principles applicable to the general 
drift of legislation on this subject in this 
country, and will be found useful in study- 
ing the subject in New Jersey in connection 
with our statutes. 


GENERAL DIGEST OF THE DECISIONS OF 
rHE PRINCIPAL COURTS IN THE UNITED 
STATES, including the following Reports : 
U.S. Supreme Court, Bk. 30 (118-122); 
New England, Vols. 1, 2, 3 ; Central Re- 
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porter, Vols. I, 2, 3. 4, 5, 6; Western 

Reporter, Vols. 1, 2, 3, 4, 5, 6, 7, 8; In- 

terstate Commerce Reports, Vol. 1, pp. 

1-627: together with official reports of all 

other States published during 1887. In 

two volumes. Vol. I. Prepared and 
published by The Lawyers Co-operative 

Publishing Co. Rochester, N. Y., 1888. 

This is a comprehensive and concise di- 
gest, with not a mere index, but stating the 
facts and rulings clearly, and emphasizing 
every important point in each paragraph by 
bold type. The work is done by lawyers 
who know what a digest should be, and who 
are familiar with the books to be indexed, 
and are accustomed to this work 
THE UNITED STATES AND THE STATES 

UNDER THE CONSTITUTION, by Christo- 

pher Stuart Patterson, of the’ Philadal- 

phia Bar. Philadelphia: T. & J. W. 

Johnson & Co.; 1888 ; pp. 290. 

The purpose of this book, as tersely ex- 
pressed by the author, is not to give ex- 
pression to any theories either in politics or in 
law, but to show by a classification and anal- 
ysis of the judgments of the Supreme Court 
of the United States what the relations of 
the United States and the States are under 
the Constitution as judicially construed by 
the court of last resort. We have exam- 
ined the book, and we think this purpose has 
been well carried out, and in a remarkably 
few words. This isa branch of constitu- 
tional law of special practical importance, 
and on which so much has been written in 
the way of theory that it is satisfactory to 
have a plain statement of the decisions of 
the Supreme Court. There is at least one 
part of this subject on which there would 
seem, from a recent declaration of the Leg- 
islature, that there was special need of such 
an examination in New Jersey, and that is, 
the relations between the United States and 
the States in regard to bridges over naviga- 
ble waters. On this the author, after exam- 
ining the decisions of the Supreme Court, 
comes to the same conclusion as Judge 
Bradley reached in Stockton v. Baltimore 
& New York R. R. Co., 10 N. J. L. J. 273, 
in which the act of the New Jersey Legisla- 
ture forbidding the bridge authorized by 
Congress to be built over the Arthur Kill 
was held to be of no effect. We expressed 
the same opinion in g N. J. L. J. 82. 

THE AMERICAN AND ENGLISH ENCYCLOPE- 

DIA OF LAW. Compiled under the edito 


rial supervision of John Houston Merrill. 

Vol, IV. Northport, Long Island, NY. 

Edward Thompson. 1888. 

We have spoken before of the plan and 
execution of this important work, and we 
need only say that this volume justifies the 
praise we bestowed upon the others. We 
do not say gave, because “‘ praise is not given 
but paid.” The topics most fully treated in 
this volume are : Contributory Negligence, 
Corporations, Counties, Courts, Covenant, 
Criminal Conspiracy, Coupling Cars, Crimi 
nal Law, Criminal Procedure and Crossings. 
Two of these, ‘‘ Coupling Cars” and ‘*Cross- 
ings,’ are illustrations of how this work 
serves to give information on special subjects 
met with in practice, and not easily found in 
the text books. 

A PRACTICAL TREATISE ON THE LAW OF 
TRUSTS AND TRUSTEES, by the late 
Thomas Lewin. Eighth edition by Frea- 
erick A. Lewin. First American, from 
the eighth English edition, by James H. 
Flint. Volume Il. Boston: Charles H. 
Edson & Co., Publishers. 1888, pp. 845. 
Edward A.Veghte, Agent for New Jersey. 
This company certainly spares no pains 

with their books because they are cheap. 

The type and paper and presswork of this edi- 

tion are as good as those of any law book, 

and it is by no means a mere reprint, but is 
furnished with a good many long notes refer- 
ring to American cases on certain important 
topics. In speaking of the investment of 
trust funds the editor gives as the general 
rule the liberal one adopted by the New 

England courts modifying the English rule 

requiring Government bonds or real estate 

security. New York and Pennsylvania are 
mentioned as the only exceptions, but New 

Jersey musi also be included. See Tucker 

v. Tucker, 33 N. J. Eq., 6 Stew. 236; 34 

N. J. Eq. 292. 

We are glad to hear that Charles H. Ed- 
son & Co. propose to furnish some wholly 
American text books as well as the reprints 
of English works in their “ American Law 
Series.”” We think it will be found that 
cheap law books will be profitable to the 
publishers as well as to the profession. 
There will certainly be a great increase in 
the number of copies sold. 

A TREATISE ON PATENT EsTATE, compre- 
hending Nature Conditions and Limita- 


tions of Interest in Letters Patent, by 
Thomas B. Hall, of the Cleveland Bar. 
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Cleveland : 

Ppp- 240. 

This little book treats of the nature of the 
estate in a patent or invention, and the 


Ingham Clarke & Co., 1888 ; 


rights and duties of part owners as between 
The author suggests that pat- 
ent rights held in common are capable of 


themselves. 


partition in equity because of the power of 
the Court of Equity over the partition of 
personal and especially incorporeal property, 
and that the partition may be made by a sale 
If the 
courts of equity would exercise this power 


and a distribution of the proceeds. 


they would relieve many owners of patents 
of much embarrassment, and put many use- 
Other chap- 
ters in the book relate to ** Account Between 
Part 
Part Owners,” 


ful inventions on the market. 
" Between 
of Sec- 
meaning grants of rights 


Owners,” ‘ Infringement 


and ** Limitations 


’ 


tional Grants,’ 


within certain territories. The author has 
some good suggestions to make, but the style 
is so affected and obscure that the book is 


almost unreadable. 


CONTENTS OF EXCHANGES. 


Harvard Law Review. Boston, May, 1888. 
This number contains a continuation of 
the learned and valuable article in the April 
number on The History of Assumpsit, by J. 
B. Ames; The Limits of Sovereignty, by 
A. Lawrence Lowell; Notes; The Law 
School; Recent Cases, etc. 
Columbia Law Times. New York: Vol. I, 

No. 8. May, 1888. 

The Effect of the Norman Conquest on 
English Law ; continuation of former arti- 
cle by Ernest Freund, Dr. Fur; The New 
York Court of Appeals, by T. Gold Frost ; 


Editorials ; Notes, given by Prof. Dwight, 


upon Shipping and Insurance in connection 


with Parsons on Contracts, and officially re- 
Notes of This 
number concludes the first volume, and con- 


vised ; Exchanges, etc. 


tains a thorough index of the entire volume. 
American Law Register. Third series, Vol. 

I, No. 4. April, 1888. Philadelphia : 

D. B. Canfield & Co, 

This number contains an important arti- 
cle on Discretionary Charitable Bequests, by 
Edmund H. Bennett ; Report of Decision 
of Supreme Judicial Court of Maine on the 
Right to Travel on River, Right of Taking 


THE NEW JERSEY LAW JOURNAL. 


Ice, etc., with note; Report of Supreme Ju- 
dicial Court of Massachusetts on the Liabil- 
ity of a Landlord to Third Persons for In- 
juries Sustained by Them Arising from the 
Condition of the Leased Premises, with 
Report of other Important Cases, 
Abstracts of Recent Decisions 


note ; 

with notes : 

and an interesting Legal Miscellany. 

The Cape Law Journal, Vol. V., part II. 
April 1, 1888. The Incorporated Law 
Society of the Cape of Good Hope, Af- 
rica, 

Under the Theory of the Judicial Prac- 
tice, an article on Arrests, by C. H. Van 
Zyl. Notes on Some Controverted Points 
of Law. An article showing the Feeling of 
Abroad on the 
Union of the Two Legal Professions. A 


Barristers and Solicitors 


Review of Van Lenwen’s Commentaries 
on Roman Dutch Law, translated from the 
original by J. G. Kotze, L.L. B., C. J. of 
the Transvaal; Digest of Cases and Con- 


tents of Exchanges. 


The Virginia Law Journal. Vol. XIL., 


No. 6. June, 1888 
The Effect of a Supersedeas, by Thos. P. 


Bugby. Reports of Virginia Cases; Edito- 


rial Notes ; Book Notices, etc. 


The Central Law Journal, St. Louis. 

Abstracts of 
Recent Decisions; Weekly Digests. April 
30: Lis Pendens. May 4: View by Jury, 
by J. C. Thomson. May 11: Foreign Vol- 
untary Assignments Contravening Domestic 


Notes; Cases with Notes; 


Laws ; Are they Valid Against Citizens of 
the State where the Assignment was Made? 
by William Webster. May 18: Effect of 
Admissions by Partners, by Stewart Rapalje. 
May 25: Character in Criminal Cases, by 
D. R. N. Blackburn. 


The Albany Law Journal. Vol. XXXVII, 
Nos. Ig, 20, 21 and 22. 

Notes, Reports, Digests, etc. June 2: 
Can the Judiciary Determine Whether a 
Statute Exists ? by Guy C. H. Corliss. 

The Maryland Law Journal and Real Es- 
tate Record. Vol. XVIII, Nos. 18, 19, 
20, 21 and 22. Baltimore. Md. 

Editorial Notes; Notes of Cases; Re- 
ports of Cases in the Court of Appeals of 
Maryland ; Reports of Cases in U. S. Cir- 
cuit Court of Maryland ; Book Notices, etc. 
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